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Memorandum 

Subw Proclamation on Contractors for a 
Federal EIS Da'e JUN 24 1988 

F'om Chief, Project Development Branch 
Environmental Operations Division 

Al!n of HEV-11 

To OEP Staff 

Attached are copies of a June 3 , 1988, memorandum and a Jan. 12, 1982, 
memorandum on contractor disclosure statements and 40 CFR 1506.5(c) of the 
CEO regulation. The main message is contained in the first sentence of the 
second paragraph. This sentence proclaims that a contractor's interest in 
further project development work is not prohlbited by the CEQ regulation. 
For your convenience, the following table summarizes some of the sltuations 
where a consultant (contractor) would or would not be prohibited from 
preparing a Federal EIS. 

Activity 
Prohibited from 

Under contract for final project design No 

Under contract for project construction 
or R/W acquisition Yes 

Potential contractor for project construction 
or R/W acquisition , but not under contract to 
do so No 

Owner of land, land option, or business which 
might be financially enhanced or diminished by 
any project alternative Yes 

w flp 
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sting environmental assessments 
lred by other agencies. Under such 

.edures the agency could adopt the 
en\ ironmental assessment and prepare 
a Finding of No Significant Impact based 
on that assessment. In doing 90. the 
agency should be guided by several 
principles: 
-First. when an agency adopt3 such an 

analysis it must independently 
evaluate the information contained 
therein and take full responsibility for 
its scope and content. 

--Second. if the proposed action meets 
the criteria set out in 40 CFR 
1501.4(e)(Z). a Finding of No 
Significant Impact would be published 
for 30 days of public review before a 
final determination is made by the 
agency on whether to prepare aq 
environmental impact statement. 

Contracting Provisions 
Section 1506.5(c) of the NEPA 

regulation3 contains the basic rules for 
agencies which choose to have an 
environmental impact statement 
prepared by a contractor. That section 
requires the lead or cooperating agency 
to select the contractor. to furnish 
gutdance end to participate in the 
preparatton of the environmental impact 

nent The reguiation require3 
cton who are employed to 

I Are an environmental impact 
3tatement to 3153~1 a disclosure statement 
ilat:ng that they have no financial or 
other Interest In the outcome of the 
project The responsible federal official 
must independently evaluate the 
statement pnor lo its approval and take 
responslbtlity for its scope and contenta. 

Durmg the recent evaluation of 
cnmments regarding agency 
Implementation of the NEPA process. 
the Council became aware of confusion 
and crlticlsm about the provlsions of 
Section 1506.5(c). It appears that a greet 
deal of misunderstanding exists 
regarding the interpretation of the 
conflict of interest provision. There is 
*Iso some feelmg that the conflict of 
Interest provision should be completely 
cIlmmated.(;il 

.Vplicobility of j IS#S.S(C) 

This provision i3 only applicable 
bhcn a federal lead agency determines 
ihdt It need3 contractor assistance in 
preparing an EJS. Under such 
clrcumstance3. the lead agency or a 
conperatmg agency should select the 
contractor to prepare the EIS.[-#j 

I’ 
Thle provision does not apply when 

’ agency 13 preparing the EIS 
n mfonnation provided by a 

p;. d dppllcant. In thrs situation. the 
Wva!e applicant can obtain It3 
~nhmtion from any *ource. Such 

sources could include a contractor hired 
by the private applicant to do 
environmrntal. engineering, or other 
studies necessary to provide sufficient 
information to the lead agency to 
prepare an EIS.The agency must 
independently evaluate the information 
and is responsible for its accuracy. 
Conflict of Interest Provisions 

The purpose of the disclosure 
statement requirement is to avoid 
situations in which the contractor 
preparing the environmental impact 
statement has an interest in the outcome 
of the proposal. Avoidance of this 
situation should, in the Council’s 
opinion, endure a better and more 
defensible statement for the federal 
agencies. This requirement also serves 
to essumhe public that the analysis in 
the environmental impact statement has 
been prepared free of subjective. self- 
serving research and analysis. 

Some persons believe these 
restrictions are motivated by undue end 
unwarranted suepicion about the bias of 
contractors. The Council ia aware that 
many contractors would conduct their 
shrdies ir a professional and unbiased 
manner. However, the Councii has the 
responsibility of overseeing the 
administration of the National 
Environmental Policy Act in a manner 
most conslatent with the statute’s 
directives and the public’s expectations 
of sound government. The legal 
responsibilities for carrying out NEPA’s 
objectives rest solely with federal 
agencies. Thus. if any delegation of 
work is to occur, it should be arranged 
to be performed in as objective a 
manner as possible. 

Preparation of environmental impact 
statements by parties who would suffer 
financial losses if. for example, a “no 
action” alternative were selected. could 
easily lead to a public perception of 
bias. It is important to maintain the 
public’s faith in the integrity of the EIS 
process. and avoidance of conflict3 in 
the preparation of environmental impact 
statement3 is an important means of 
achieving this goal. 

Agencies have also applied the selection 

The Council has discovered that some 
agencies have been interpretmg the 
conflicts provision in an overly 
burdensome manner. In some instances, 
multidisclpiinary firms are being 
excluded from environmental impact 
statements preparation contracts 
because of links lo a parent company 
which has design and/or constructlon 
capabditier. Some qualified contractors 
are not bidding on environmental impact 
statement contracts because of fears 
that their firm may be excluded from 
future design or construction contracts. 

and disclosure provisions to project 
proponents who wish to have their own 
contractor for providing environme?t:-lI 
information. The result of these 
misunderstandings ha3 been reduced 
competition in bidding for EIS 
preparation contracts, unnecessary 
delays in selecting a contractor and 
preparing the EIS. and confusion and 
resentment about the requirement. The 
Council believes that e better 
understanding of the scope of Q 1506.5(c) 
by agencies, contractors and project 
proponents will eliminate these 
problems. 

Section WB.~[C) prohibits a person or 
entity entering into a contract with a 
federal agency to pre?are an EIS when 
that party has at that nme and during 
the life of !he contracr pecuniary or 
other interests in the outcomes of the 
proposal. Thus. a firm w’nich has an 
agreement to prepare an EIS for a 
construction project cannot. at the same 
time. have an agreement to perform the 
construction. nor could it be the owner 
of the construction site. However. if 
there are no such separate interests or 
arrangements. and if the contract for EIS 
preparation does not contain any 
incentive clauses or guarantees of any 
future work on the project. it is doubtful 
that an inherent conflict of interest will 
exist. Further, 9 1508.5(c) does not 
prevent an applicant from submitting 
information to an agency. The lead 
federal agency should evaluate potential 
conflicts of interest prior !o entering into 
any contract for the prep : - 1 tion of 
environmental document:. 

Selection of Alternatives Eli Licensing 
and Permitting Situations 

Numerous comments have been 
received questioning en agency’s 
obligation, under the National 
Environmental Policy Act. to evaluate 
alternatives to a proposed action 
developed by an applicant for a federal 
permit or license. This concern arises 
from a belief that projects conceived 
and developed by private parties should 
not be questioned or second-guessed by 
the government. There has been 
discussion of developing two standards 
to determining the range of alternatives 
to be evaluated: The “tradttional” 
standard for projects which are initiated 
and deveioped by a Federal agency. and 
a second standard of evaluating only 
those alternatives presented by an 
applicant for a permit or license. 

rigorous examination of altematlves. did 

Neither NEPA nor the CEQ 
regulations make a distinction between 
actions initiated by a Federal agency 
and by applicants. Early NEPA case 
law. while emphasizing the need for a 
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U.S. Department 
of Transportation 

Federal Highway 
Administration 

Subtecl: CEQ Regulation, 40 CFR 1506.5(c) 
Contractor Dfsclosure Statement 

Date JON 3 1988 

Director, Office of Environmental Policy 
Reply to 

From- Attn ot HEV-11 
Washdngtonr D.C. 20590 

To 
Regional Federal Highway Administrators 
Dfrect Federal Program Administrator 

Our June 12, 1982, memorandum (copy attached) provided guidance on contractor 
disclosure statements for environmental impact statements (EISs). This prior 
guidance is still applicable for situations where the contractor's sole 
interest in the outcome of the project might be a contract for final design 
of the project. 

Where a contractor's financial interest in the outcome of a project is 
something other than a contract for further project development work, 
40 CFR 1506.5(c) prohibdts a contractor from preparing a Federal EIS. 
Examp'ies of this situation would be a contractor who ouns land, options to 
buy land, or sane business enterprise whjch would be financially enhanced or 
dfminished by any of the project alternatfves. 

We suggest that you bring th1.s matter to the attention of the State highway 
agencies in your region. It would be desfrable to request that a disclosure 
statement specifying that the consultant has no ffnancial or other Interest 
in the outcome of the project be placed in each consultant agreement for EIS 
preparation. 

Attachment 


